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CORPORATIONS (CONSEQUENTIAL AMENDMENTS) BILL (NO. 3) 2001 
Second Reading 

Resumed from 13 December 2001. 

HON PETER FOSS (East Metropolitan) [3.50 pm]:  The Opposition supports this Bill.  It has been to the 
Standing Committee on Legislation.  It is rather curious that it has taken such a long time to deal with.  It is not 
surprising that people have forgotten the stage we had reached, because the committee reported in March 2002.  
The committee is to be congratulated for the rapid way in which it dealt with the Bill.  If members check the 
orders of the day, they will see that the Corporations (Consequential Amendments) Bill (No. 3) 2001, which has 
obviously been around a long time, was adjourned by Hon Bruce Donaldson on 13 December 2001, subject to 
the provisions of Standing Order No 230A, and reported by the committee when the Parliament resumed.  It was, 
therefore, very promptly dealt with by the committee.   

Members will see in the executive summary of the report that the committee was to report back to the House by 
21 March 2002.  It was able to do so, as requested by the House, without any extension of time.  The Legislation 
Committee at that stage had a tremendous amount of work on its table and had been working extremely hard on 
the electoral and other legislation.  All the members of the committee had been putting in extraordinary hours of 
work.  They had really been pushed, as had the staff of the committee.  Nonetheless, they were able to meet the 
deadline set by the House and return an excellent report to this House in the time set.  There the report lay.  It is 
quite disgraceful that this Government has had this report for over a year and in that time has done nothing to 
bring this matter on.  All these matters were put to us as having to be dealt with urgently, but from the time the 
committee dealt with this issue, due to mismanagement by the Government in this House, it has been allowed to 
sit there.   

One cannot expect committees to give any credibility to the Government’s suggestion that its legislative program 
is important and urgent and that sending legislation to a committee will delay it, when committees are able to 
deal with matters expeditiously but the Government then sits on them for over a year.  As far as I can see, 
absolutely no explanation has been given to this House as to why the Government has done absolutely nothing 
about this matter for over 12 months.  It is a disgrace.  During that time the Attorney General blamed the upper 
House for delaying his legislation.  In fact he could not give a darn about this legislation; he has his own private 
political barrows to push.  He will push those to the detriment of the peace, order and good government of this 
State by not getting on with the legislation that should be passed.  That shows the Government’s mismanagement 
of its legislative program.  This Bill has the acceptance of all parties.  The recommendation of the committee is 
that the Corporations (Consequential Amendments) Bill (No. 3) be passed subject to recommendations Nos 2 
and 3. 

It is a pretty simple recommendation in a good, clear report, which came about as a result of hard work.  It will 
take only a few minutes to deal with.  The only reason that it will take more than a few minutes is that I must 
point out to this House the disgraceful neglect of this legislation by the Government.  Of all the people I would 
expect to be pushing for this legislation, the minister handling the Bill would be one of the keenest, because I 
know from past experience how eager he is to see this type of legislation dealt with expeditiously.  On many 
occasions he has expressed the same sentiments as I have, so I know there will be no complaints from him about 
what I am saying.  I know that he is in perfect agreement with me.  I can tell by looking at him that he is.  That 
being the case, one must wonder why this perfectly simple, multipartisan supported legislation, which is for 
peace, order and good government, not only for Western Australia but also for Australia as a whole, is necessary 
to give effect to a Bill that came into operation two years ago.  We are trying to give effect to the Corporations 
Act 2001.  One would think that by April 2003, given the push to pass the Corporations Act 2001, we would 
have done something to make sure that it was given proper effect, but this Bill has languished under this 
Government, which cannot even manage a Notice Paper - and that is its problem. Obviously it is not a good idea 
to give the Government anything more important than a Notice Paper to look after. 

When the House moves into committee, the Opposition will recommend that the amendments suggested by the 
committee not be agreed to.  I hasten to add that does not imply any criticism of the committee; the committee 
and its staff have done an excellent job.  It is a clear and very well written report.  However, this Government has 
a slightly different suggestion as to the way in which recommendation No 3 of the committee should be carried 
out.  It has accepted recommendation No 2, which is that the words “recommendation or” be inserted.  
Recommendation No 3 states - 

. . . this section expires at the beginning of the day that is one year after the commencement of this Act. 

The suggestion by the Government is slightly different from the committee’s recommendation.  I will deal with 
that when we get to it.  However, I want to put on the record that the committee has made an excellent 
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recommendation.  It is not because the House has any concerns about the nature of the report and that the report 
will not be adopted as such, but simply because a different wording is proposed.   

My opening remarks become even more pertinent when I turn to page 4 of the report, which refers to the 
preliminary issues.  It states -  

Retrospective operation of the proposed Act   

4.2 Clause 2 of the Bill provides that the proposed Act has retrospective application to the date 
that Schedule 1 of the FSR Act -  

That is an abbreviation for the Commonwealth’s Financial Services Reform Act 2001 -  

comes into operation, if the Act receives the Royal Assent on or after that day.   

One presumes that that will be a considerable time after that day.  It continues -  

4.3 The Committee is of the view that it would have seemed more appropriate, as between 
Parliaments having respect for each other, that the Commonwealth wait until all the States had 
their legislation in place before commencing the FSR Act.  Including this clause almost seems 
an invitation to the Commonwealth to ignore the States and their Parliaments when setting 
commencement dates.  Deferral of the commencement of the FSR Act until all States had 
legislation in place would also have avoided the need for clauses 4 and 7 of the Bill, with 
which the Committee has some concern.   

That was said in March 2002.  Perhaps in April 2003 I have a better understanding of why the Commonwealth 
did not wait until all the States had their legislation in place.  Contrary to the expectation of the committee in 
March 2002, it was not just a matter of a couple of sitting days; it has been over a year.  Maybe the 
Commonwealth knew how incompetent the Western Australian Government was at managing its Notice Paper.  
It obviously had a better insight into the competence of this Government than did the committee.  Nonetheless, at 
that stage the committee thought it would be a better way of doing it; that is, rather than presume that the States 
would go along with the Commonwealth, they should wait until we had passed the legislation.  The committee 
report continues - 

4.4 The Committee does not generally endorse the practice of making retrospectively validating 
legislation because such legislation could adversely affect rights and liberties or retrospectively 
impose obligations and therefore breach fundamental legislative principles.  The Committee 
does, however, recognise that there may be occasions in which retrospective legislation, 
without significant effects on rights and liberties of individuals, may be justified.  One 
example may be to ensure national uniformity of the commencement of aspects of the new 
corporations law regime.   

The committee then went on to recommend that it be enacted.  I draw the attention of the House to paragraph 
4.15 of the committee’s report, which states -  

The apparent purpose of clause 7(3) is to ameliorate the otherwise harsh consequences of regulations or 
statutory rules that operate retrospectively to alter or extinguish existing rights or impose liabilities.  
The Committee notes that it is an adaptation of the wording from the Commonwealth Acts 
Interpretations Act 1901.   

Paragraph 4.16 states -  

The explanatory memorandum states that the retrospective application of regulations and statutory rules 
is required, if the proposed Act does not receive the Royal Assent before the FSR commencement time.  
The explanatory memorandum also states that the retrospectivity is to provide a safeguard in the cases 
where amending regulations and statutory rules cannot be prepared in time, or an unforseen 
consequence arises after the FSR commencement time.   

There is a footnote to that paragraph.  There is an amelioration of the effect of the retrospectivity.  We would 
prefer not to have it.  However, if we are to have retrospectivity, it is better that that clause be retained.   

The subject matter of the regulations is dealt with in the next two paragraphs of the committee’s report.  
Paragraph 4.17 states -  

The Committee notes that many key aspects of the new framework are contained in regulations.  These 
regulations have not yet been finalised but are still in draft form.   

That was in March 2002.  It continues -  
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The regulations that are necessary for the commencement of the FSR Act are the only regulations, to 
date, which have been prepared.   

The next paragraph states -  

During the hearing with representatives of the Department of Justice and the Parliamentary Counsel’s 
Office, the Committee was advised that most of the regulations required by the State have been 
identified.  The Committee was further informed that these encompass amendments to regulations 
dealing with stamp duty, payroll tax and trustee companies, and amendments to include reference to 
new terminology used in the FSR Act.   

It is only fair, after a year and a few weeks have passed, to ask whether the minister can update the House on the 
current situation.  Over a year ago most of the regulations were in draft form.  They had been identified, but they 
had not been finalised.  Have they now been finalised?  Can the minister give us an idea of how this will 
proceed?  It would be rather curious if perhaps the time in which the committee intended that these regulations 
expire has itself expired before the Bill is passed.  That would be very interesting indeed.  Instead of the 
regulations expiring one year after the FSR Act was passed, they may in fact expire two years after the FSR Act 
was passed.   

Paragraph 4.19 refers to concerns about clause 7 and states - 

The Committee expresses concern about clause 7.  The usual position is that regulations operate from 
the commencement of the day they are published in the Gazette or on some later date after publication: 
s. 41 Interpretation Act 1984.  The intent of clauses 7(1) and 7(2) of the Bill is to permit regulations and 
statutory rules to be made that, once published, operate from a time prior to publication.   

This concerns me now, because one year later we will probably pass regulations that date back to 2001.  The 
recommendation of the committee was to try to have these issues dealt with within the 12 months, so there might 
very well be a considerable period from which these regulations will operate.   

The committee raised the question of the use of Henry VIII clauses.  There was some suggestion that technically 
it was a Henry VIII clause.  I am not sure of the difference between a technically Henry VIII clause and a not 
technically Henry VIII clause, but it seems to me to be a Henry VIII clause when the Executive is given the 
power to amend the statute law, particularly retrospectively.  A good comment on that is made at paragraph 4.23 
of the report, which quotes the Legislative Assembly of Queensland’s Scrutiny of Legislation Committee.  It 
states -  

“‘Henry VIII’ clauses should not be inserted into hastily drafted legislation to be introduced in a 
restrictive timetable as a substitute for careful well developed drafting.” 

Had the committee known that the Government would take another year to deal with this, it might well have 
taken a different attitude to this legislation.  If the Government is to take another year, why does it not do the job 
properly?  Why does it not introduce those provisions?  Why did it not bring into this House in those 12 months 
the actual legislation?  Not only has the Government let this legislation sit on the Notice Paper for 12 months, 
but also during that period it could have brought forward some legislation that could have received the proper 
scrutiny of this Parliament rather than use regulations.   

Paragraph 4.27 states -  

The possibility of amending the Bill to include a sunset clause effective after one year of 
commencement of the Bill was canvassed during the Committee’s hearing with the representative of the 
Department of Justice who agreed with the proposal.   

That was part of the transcript of evidence of Mr Peter Richards, the acting commissioner for corporate affairs in 
the Department of Justice.  That is why the committee recommended a sunset clause consequently, which was its 
second recommendation and which is the one that the Government has not fully accepted.  The Government has 
now proposed the following amendment - 

(3) Subsections (1) and (2) have effect if, and only if, regulations (made under section 5(1) or 
6(1)) and statutory rules (referred to in subsection (2)) are published in the Gazette within the 
12 months after the day on which this Act receives the Royal Assent.   

There is slightly different wording, but it is still the same idea.  The difference is that originally the committee 
said that it should be at the commencement of the Act.  Clause 2(2) states that the Act is deemed to have come 
into operation at the same time as that schedule of the Financial Services Reform Act comes into operation.  This 
Bill could disappear instantly, because I suspect that that Act came into effect more than a year ago.  If this Bill 
retrospectively comes into effect more than a year ago, with the sunset clause it would instantly disappear.  It 
would be quite an interesting legal exercise to find out whether it existed at all.  If we pass it, it has a sunset 
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clause, and it is retrospectively brought into operation, it probably would retrospectively disappear out of 
operation as well, so that would be a fascinating legal point.  To avoid dealing with that fascinating legal point, 
we should probably agree to the Government’s amendments.  It is obvious why the Government suggested them.  
The Bill has been left for so long that that question arises.  

Hon Nick Griffiths:  We did not want to deal with a fascinating legal point!   

Hon PETER FOSS:  The Government probably also wanted to escape the embarrassment of having to explain 
why the Bill was left for so long.  If it had not been left for more than 12 months it would not have been a 
problem.  I do not care whose responsibility it is in government; that is what happened.  Government members 
should be embarrassed by it because they are collectively responsible for the management of government 
business.  It is up to members opposite to point out the embarrassment they feel - or should feel - at the inept 
way this legislation has been dealt with, so much so that the Government had to propose an alternative 
amendment to that proposed by the Legislation Committee.  Without the alternative amendment, although the 
legislation is deemed to come into operation retrospectively, it would have been deemed to expire 
retrospectively, and consequently not much time would have been available in which to pass the regulations.  
The Government goofed terribly in its handling of this Bill.  Having said that, the Opposition will support the 
Bill because it is about time it was passed.  All parties agree with it.  We would have been very happy to pass it 
more than a year ago, and we regret that the House was not given an opportunity to do so.  

HON PADDY EMBRY (South West) [4.12 pm]:  One Nation will support the Bill.  

HON DEE MARGETTS (Agricultural) [4.12 pm]:  The Greens (WA) will also support the Bill.  

HON NICK GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [4.13 pm]:  I thank 
honourable members who have spoken for their support of the Bill.  Hon Peter Foss sought an update on the 
current position with the regulations.  I trust I will be in a position to provide him with an answer shortly.  He 
raised what he termed “a fascinating legal point” and, like him, I do not wish to explore that.  

Question put and passed. 

Bill read a second time. 

Committee 

The Chairman of Committees (Hon George Cash) in the Chair; Hon Nick Griffiths (Minister for Racing and 
Gaming) in charge of the Bill.  

The CHAIRMAN:  Amendments are contained in supplementary notice paper 78-1 of Friday, 6 September 2002.  
I note the Standing Committee on Legislation has delivered report No 13 on this Bill; therefore Standing Order 
No 234A(2) applies.  I therefore put the question -  

That the amendments recommended by the Standing Committee on Legislation be read into and 
deemed part of the Bill.  

Hon PETER FOSS:  The Opposition will not support the Legislation Committee’s recommendation, not because 
we do not thoroughly endorse and support the committee’s views but because we wish to accept the alternative 
amendment proposed by the Government to avoid the legal morass that would arise if we did not do so.  

Question put and negatived.  

The CHAIRMAN:  Order!  I now refer members to the amendments on supplementary notice paper 78-1.  

Clause 1:  Short title - 
Hon NICK GRIFFITHS:  Hon Peter Foss asked what was the current situation with the regulations.  My advice 
is to the effect that there are no further regulations other than those tabled with the Legislation Committee report, 
namely the Corporations Consequential Amendments (FSR) Regulations 2002.  For the benefit of the 
Committee, I will table the document.  

[See paper No 904.]  

Clause put and passed. 

Clauses 2 to 6 put and passed. 

Clause 7:  Retrospective effect of regulations and statutory rules -  
Hon NICK GRIFFITHS:  I move - 

Page 4, after line 23 - To insert  - 



Extract from Hansard 
[COUNCIL - Tuesday, 1 April 2003] 

 p5765b-5770a 
Hon Peter Foss; Hon Paddy Embry; Hon Dee Margetts; Hon Nick Griffiths; Chairman 

 [5] 

(3) Subsections (1) and (2) have effect if, and only if, regulations (made under 
section 5(1) or 6(1)) and statutory rules (referred to in subsection (2)) are published in 
the Gazette within the 12 months after the day on which this Act receives the Royal 
Assent. 

I note Hon Peter Foss’s observations during the second reading debate.  In order not to give rise to what would 
be a very interesting and fascinating legal point, it is appropriate that the Committee pass this amendment.  

Hon PETER FOSS:  The minister can correct me if I am wrong but I understand schedule 1 was to come into 
operation on 7 March 2002.   

Hon Nick Griffiths:  It was to be 11 March 2002.  

Hon PETER FOSS:   Yes.  Therefore, this Bill would have been deemed to come into operation on 11 March 
2002 when it was eventually assented to.  If the Legislation Committee’s recommendations had been accepted 
and the Act had expired 12 months after it came into effect, it would have expired on 11 March 2003, which, as 
members will note, was last month.  That would have posed a problem.  If the Bill is to have any effect we 
cannot accept that recommendation.  

The regulations cannot be made until the Bill becomes an Act.  The regulations would be retrospective and there 
is no intention to draft any more regulations.  When this amendment takes effect more regulations cannot be 
drafted.  It is not intended at this stage to replace these regulations by statutory amendment.  It is not like the 
other situation in which a statutory amendment would have been required to replace the regulations.  Although 
these cannot be made more than 12 months after assent, they will continue to have effect forever and a day.  
They could be amended by statute if the Government wished, but there is no need to do so; they are quite 
sufficient.  Do we now need to have a period of 12 months?  In view of the fact that this has been left for rather a 
long time, a shorter period would be more satisfactory, because once we pass a regulation we do not need to do 
anything more.   

Hon NICK GRIFFITHS:  I agree.  Time has moved on.  I do not think 12 months is necessary.  It seems to me 
that given the circumstances of this legislation a reasonable time would be three months.  I seek leave to alter the 
amendment by deleting the figure “12” and substituting “3”.   

Amendment, by leave, altered. 

Amendment, as altered, put and passed.  

Hon NICK GRIFFITHS:  I move -  

Page 5, line 4 - To insert before “statutory rule” -  

regulation or 

This amendment is consistent with what the committee has recommended.  It was an oversight. 

Amendment put and passed.   

Clause, as amended, put and passed.   

Clauses 8 to 36 put and passed.   

Title put and passed.  

Bill reported, with amendments.   
Leave granted to proceed forthwith through remaining stages.   

Report 

Report of Committee adopted.  

Third Reading 

Bill read a third time, on motion by Hon Nick Griffiths (Minister for Racing and Gaming), and returned to the 
Assembly with amendments. 
 


